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A.26 VIOLATION AND BREACH OF CONTRACT 

2 C.F.R. § 200.326  

2 C.F.R. part 200, Appendix II (A) 

 

Applicability to Contracts 

All contracts in excess of the Simplified Acquisition Threshold (currently set at $150,000) shall 

contain administrative, contractual, or legal remedies in instances where contractors violate or breach 

contract terms, and provide for such sanctions and penalties as appropriate.  

Flow Down 

The Violations and Breach of Contracts clause flow down to all third party contractors and their 

contracts at every tier.  

Model Clauses/Language 

FTA does not prescribe the form or content of such provisions.  The provisions developed will 

depend on the circumstances and the type of contract.  Recipients should consult legal counsel in 

developing appropriate clauses.  The following clauses are examples of provisions from various FTA third 

party contracts. Recipients can draw on these examples for inclusion in their federally funded 

procurements. 

Rights and Remedies of the AGENCY 

The AGENCY shall have the following rights in the event that the AGENCY deems the Contractor 

guilty of a breach of any term under the Contract.   

1. The right to take over and complete the work or any part thereof as agency for and at 

the expense of the Contractor, either directly or through other contractors; 

2. The right to cancel this Contract as to any or all of the work yet to be performed;  

3. The right to specific performance, an injunction or any other appropriate equitable 

remedy; and 
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4. The right to money damages.   

For purposes of this Contract, breach shall include [AGENCY to define]. 

Rights and Remedies of Contractor 

Inasmuch as the Contractor can be adequately compensated by money damages for any breach 

of this Contract, which may be committed by the AGENCY, the Contractor expressly agrees that no 

default, act or omission of the AGENCY shall constitute a material breach of this Contract, entitling 

Contractor to cancel or rescind the Contract (unless the AGENCY directs Contractor to do so) or to 

suspend or abandon performance.  

Remedies 

Substantial failure of the Contractor to complete the Project in accordance with the terms of 

this Agreement will be a default of this Agreement.  In the event of a default, the AGENCY will have all 

remedies in law and equity, including the right to specific performance, without further assistance, and 

the rights to termination or suspension as provided herein.  The Contractor recognizes that in the event 

of a breach of this Agreement by the Contractor before the AGENCY takes action contemplated herein, 

the AGENCY will provide the Contractor with sixty (60) days written notice that the AGENCY considers 

that such a breach has occurred and will provide the Contractor a reasonable period of time to respond 

and to take necessary corrective action.  

Disputes 

• Example 1:  Disputes arising in the performance of this Contract that are not resolved by 

agreement of the parties shall be decided in writing by the authorized representative of 

AGENCY’s [title of employee].  This decision shall be final and conclusive unless within 

[10] days from the date of receipt of its copy, the Contractor mails or otherwise 

furnishes a written appeal to the [title of employee].  In connection with any such 

appeal, the Contractor shall be afforded an opportunity to be heard and to offer 

evidence in support of its position.  The decision of the [title of employee] shall be 

binding upon the Contractor and the Contractor shall abide be the decision. 
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• Example 2:  The AGENCY and the Contractor intend to resolve all disputes under this 

Agreement to the best of their abilities in an informal manner.  To accomplish this end, 

the parties will use an Alternative Dispute Resolution process to resolve disputes in a 

manner designed to avoid litigation.  In general, the parties contemplate that the 

Alternative Dispute Resolution process will include, at a minimum, an attempt to resolve 

disputes through communications between their staffs, and, if resolution is not reached 

at that level, a procedure for review and action on such disputes by appropriate 

management level officials within the AGENCY and the Contractor’s organization.   

In the event that a resolution of the dispute is not mutually agreed upon, the 

parties can agree to mediate the dispute or proceed with litigation.  Notwithstanding 

any provision of this section, or any other provision of this Contract, it is expressly 

agreed and understood that any court proceeding arising out of a dispute under the 

Contract shall be heard by a Court de novo and the court shall not be limited in such 

proceeding to the issue of whether the Authority acted in an arbitrary, capricious or 

grossly erroneous manner. 

Pending final settlement of any dispute, the parties shall proceed diligently with 

the performance of the Contract, and in accordance with the AGENCY’s direction or 

decisions made thereof. 

Performance during Dispute 

Unless otherwise directed by AGENCY, Contractor shall continue performance under this 

Contract while matters in dispute are being resolved. 

Claims for Damages 

Should either party to the Contract suffer injury or damage to person or property because of 

any act or omission of the party or of any of its employees, agents or others for whose acts it is legally 

liable, a claim for damages therefor shall be made in writing to such other party within a reasonable 

time after the first observance of such injury or damage. 
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Remedies 

Unless this Contract provides otherwise, all claims, counterclaims, disputes and other matters in 

question between the AGENCY and the Contractor arising out of or relating to this agreement or its 

breach will be decided by arbitration if the parties mutually agree, or in a court of competent jurisdiction 

within the State in which the AGENCY is located. 

Rights and Remedies 

The duties and obligations imposed by the Contract documents and the rights and remedies 

available thereunder shall be in addition to and not a limitation of any duties, obligations, rights and 

remedies otherwise imposed or available by law.  No action or failure to act by the AGENCY or 

Contractor shall constitute a waiver of any right or duty afforded any of them under the Contract, nor 

shall any such action or failure to act constitute an approval of or acquiescence in any breach 

thereunder, except as may be specifically agreed in writing. 
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