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FLY AMERICA
49 U.S.C. § 40118

41 C.F.R. part 301-10
48 C.F.R. part 47.4
Applicability to Contracts
The Fly America requirements apply to the transportation of persons or property, by air,
between a place in the U.S. and a place outside the U.S., or between places outside the U.S., when the
FTA will participate in the costs of such air transportation. Transportation on a foreign air carrier is
permissible when provided by a foreign air carrier under a code share agreement when the ticket
identifies the U.S. air carrier’s designator code and flight number. Transportation by a foreign air carrier
is also permissible if there is a bilateral or multilateral air transportation agreement to which the U.S.
Government and a foreign government are parties and which the U.S. DOT has determined meets the
requirements of the Fly America Act.
Flow Down Requirements
The Fly America requirements flow down from FTA recipients and subrecipients to first tier
contractors who are responsible for ensuring that lower tier contractors and subcontractors are in
compliance.
Model Clause/Language
The relevant statutes and regulations do not require any specific clause or language that
recipients use in their third party contracts. A sample clause is provided for Federal contracts at 48 C.F.R.
52.247-63. Recipients can draw on the following language for inclusion in their federally funded
procurements.
FTA proposes the following language, modified from the Federal clause.
Fly America Requirements
a) Definitions. As used in this clause--

A-42

“International air transportation” means transportation by air between a place
in the United States and a place outside the United States or between two places both
of which are outside the United States.
“United States” means the 50 States, the District of Columbia, and outlying
areas.
“U.S.-flag air carrier” means an air carrier holding a certificate under 49 U.S.C.
Chapter 411.
b) When Federal funds are used to fund travel, Section 5 of the International Air
Transportation Fair Competitive Practices Act of 1974 (49 U.S.C. 40118) (Fly America
Act) requires contractors, recipients, and others use U.S.-flag air carriers for U.S.
Government-financed international air transportation of personnel (and their personal
effects) or property, to the extent that service by those carriers is available. It requires
the Comptroller General of the United States, in the absence of satisfactory proof of the
necessity for foreign-flag air transportation, to disallow expenditures from funds,
appropriated or otherwise established for the account of the United States, for
international air transportation secured aboard a foreign-flag air carrier if a U.S.-flag air
carrier is available to provide such services.
c) If available, the Contractor, in performing work under this contract, shall use U.S.-flag
carriers for international air transportation of personnel (and their personal effects) or
property.
d) In the event that the Contractor selects a carrier other than a U.S.-flag air carrier for
international air transportation, the Contractor shall include a statement on vouchers
involving such transportation essentially as follows:
Statement of Unavailability of U.S.-Flag Air Carriers
International air transportation of persons (and their personal effects) or property by U.S.-flag
air carrier was not available or it was necessary to use foreign-flag air carrier service for the following
reasons. See FAR § 47.403. [State reasons]:
_____________________________________________
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(End of statement)

e) The Contractor shall include the substance of this clause, including this paragraph (e), in
each subcontract or purchase under this contract that may involve international air
transportation.
(End of Clause)
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